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Dear

This letter responds to your letter dated May 9, 2002, as
wel | as subsequent correspondence, submtted on behal f of
Conpany, requesting a ruling that the rental incone received by
Conpany fromthe Properties is not passive investnment incone
within the nmeaning of 8 1362(d)(3)(C) (i) of the Internal Revenue
Code.

FACTS

Conpany was i ncorporated under the laws of State on a and
anticipates electing under 8 1362(a) to be an S corporation
effective b. Conpany has accunul ated earni ngs and profits.

Conpany owns and rmanages ¢ shopping centers (the
Properties), with approximately d tenants. The Properties were
devel oped and constructed by Conpany.

Conpany has e officer-enployees. Through its enpl oyees, as
wel | as independent contractors, Conpany provides various
services to the Properties in its real estate |easing and
managenent busi ness. These services include regular property
i nspection; maintenance and repair of building structural
conponents and systens, such as roofs, roof drains, and
ventilation and air conditioning systens; building painting;
parking | ot maintenance and repair, including sweeping and
striping;, maintenance of lighting in parking areas and canopi es,
such as bul b replacenent and stanchion repair; |andscaping and
grounds mai ntenance; snow and ice renoval; and assistance to



tenants with holiday lighting and decorations. In addition to
t he services provided to tenants, Conmpany handl es the usua

| easi ng and admi ni strative functions involved in managi ng real
est ate.

Conpany received or accrued approximately f in rents and
paid or incurred approximately g in rel evant expenses for h on
the Properties. The rental income and expense figures for | are
k and m respectively.

LAW AND ANALYSI S

Except as provided in 8§ 1362(g), 8§ 1362(a)(1) provides that
a smal |l business corporation may elect, in accordance with the
provi sions of § 1362, to be an S corporation.

Section 1362(d)(3)(A) (i) provides that an el ection under §
1362(a) term nates whenever the corporation (1) has accunul at ed
earnings and profits at the close of each of three consecutive
tax years, and (l1) has gross receipts for each of such tax years
nore than 25 percent of which are passive investnent incone.

Except as otherw se provided in § 1362(d)(3)(C), 8§
1362(d)(3)(C3(|) provides that the term "passive investnent
I ncome" neans gross receipts derived fromroyalties, rents,
di vidends, interest, annuities, and sal es or exchanges of st ock
or securities.

Section 1.1362-2(c)(5)(ii)(B)(1) of the Inconme Tax
Regul ati ons provides that "rents" neans anmounts received for the
use of, or the right to use, property (whether real or personal)
of the corporation.

Section 1.1362-2(c)(5)(ii)(B)(2) provides that "rents" does
not include rents derived in the active trade or business of
renting property. Rents received by a corporation are derived in
an active trade or business of renting property only if, based on
all the facts and circunstances, the corporation provides
significant services or incurs substantial costs in the rental
busi ness. Cenerally, significant services are not rendered and
substantial costs are not incurred in connection with net |eases.
Whet her significant services are performed or substantial costs
are incurred in the rental business is determ ned based upon al
the facts and circunstances including the nunber of persons
enpl oyed to provide the services and the types and anounts of
costs and expenses incurred (other than depreciation).

CONCLUSI ON



Based solely on the facts and representations submtted, we
conclude that the rents Conpany receives fromthe Properties are
not passive investnent income under
§ 1362(d)(3)(O)(i).

Except for the specific ruling above, we express or inply no
opi ni on concerning the federal tax consequences of the facts of
this case under any other provision of the Code. Specifically,
we express or inply no opinion regarding Conpany's eligibility to
elect to be treated as an S corporation. Further, the passive
I nvestment inconme rules of 8§ 1362 are conpl etely independent of
t he passive activity rules of 8 469; unless an exception under §
469 applies, the rental activity renmains passive for purposes of
8§ 469.

Under a power of attorney on file with this office, we are
sending the original of this letter to you and copies to Conpany
and Conpany’s ot her authorized representative.

This ruling is directed only to the taxpayer who requested
it. According to
8 6110(k)(3), this ruling may not be used or cited as precedent.

Si ncerely,

/ s/

MARY BETH COLLI NS
Seni or Techni ci an Revi ewer, Branch

O fice of Associate Chief Counsel
(Passt hroughs and Speci al
| ndustri es)

encl osure: copy for 8 6110 purposes



